Confusion Regarding Drilling Regulations Being Developed Simultaneously with SGEIS

Sept. 2011

Lets start back in 2008.

Then Gov Paterson called for a redo of the then old (1992) Generic Environmental Impact Statement (GEIS) for gas drilling that would be appropriate for the high volume hoorizontal hydrofracturing in shale being contemplated.

Once he did that, under NY State Environmental Quality Review Act (SEQRA) the drilling of high volume hydraulically fractured shale gas could NOT be done until a new SEIS (called a Supplemental GEIS) was done unless a complete E.I.S. is done for each well - so far no driller has chosen this route. (Generic because it treats wells as being rather similar and unless a particular well diverges from the conditions covered in the GEIS/SGEIS it is permitted in a rather rubber-stamp fashion.)

This is action by the Governor is what came to be known as the "de facto moratorium." It is still in effect. NO PERMITS FOR HIGH VOLUME SHALE GAS DRILLING WILL BE ISSUED UNTIL AND UNLESS THE SGEIS PROCESS IS COMPLETED.  (There were recently a couple of legal "moratorium" efforts. None of them caused the existing de facto moratorium to change or cease.

Completion of the process, again specified by NY SEQRA law involves drafting the SGEIS, getting comments, revising in response to the comments and issuing a "finding" and the final document. At that point, based on past practice permitting can begin under the terms of the new SGEIS. 

We are now in the second comment period reviewing the second draft of the dSGEIS. The expectation is that the comment period will end around December 12 and at that point the NYDEC will review all comments, redevelop the dSGEIS based on those comments, and then issue the finding and the final SGEIS. 

That part of the process may take several months, maybe longer. There were about 13,000 comments on the first draft and the DEC took about one and one-half years to develop the current redraft.

When NY did the first GEIS (between 1988-1992) they attempted to promulgate regulations for drilling and failed; thus at this point we have few regulations and operate for much O&G drilling based just on the statements in the 1992 GEIS, and administrative statements and practices of the DEC. In effect, governing based on past practice.

Many have made statements of concern about the absence of transparent legally clear and binding regulations for gas drilling. Thus the DEC has decided to develop regulations for high volume shale drilling.

This is where it gets confusing. First,  Comissioner Martens asserted that regulations would be developed AFTER the current SGEIS process was complete AND that at that point permitting and drilling could begin even tho the regulations were not done.

I and lots of other people complained that this way of doing things seemed strange and might be in violation of SEQRA (think lawsuits).

Very recently the Comissioner has announced that the DEC will begin the process of promulgating regulations in October, concurrently with the comment period on the dSGEIS.

This way also is "unusual" in that it is still hard to understand how regulations that, in principle are to be informed by the SGEIS, could be developed and commented on. In other words, still in an unusual sequence - one I believe to be illegal under SEQRA.

To be entirely clear, I wrote the Opposition Brief to the 2008 legislation that got us all to this point. In that I argued, among other things that NY needed considerable time to review the high volume shale gas drilling issues. That brief and the work of a number of other people resulted in the de facto moratorium.
There has been misinformation and confusion in interpreting these actions; so let us be clear:
1. NO PERMITS FOR HIGH VOLUME SHALE DRILLING WILL BE ISSUED AT THIS POINT UNTIL THE SGEIS PROCESS IS COMPLETE.

2. 
It is important that "misinformation" in interpreting the DEC statements is not picked up by drilling advocates and news organizations to discredit the anti-drilling advocates. 
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