October 29, 2010

New York State Department of Environmental Conservation

ATTN: State Forest Strategic Plan

Lands and Forests

Bureau of State Land Management

625 Broadway

Albany, NY 12233-4255

Dear Acting Commissioner Iwanowicz: 

Please consider the following comments on the New York State Draft Strategic Plan for State Forest Management.  I am submitting these comments on behalf of concerned constituents of my district in Tompkins and Cortland counties. 

The NYS Department of Environmental Conservation (DEC) manages 743,136 acres of state forest which may be leased to private companies for oil and gas extraction. Currently there are 132 active well pads within the State Forests, but the Draft Strategic Plan for State Forest Management (DSP) seeks to allow many more high-volume hydraulic fracturing (HVHF) well pads throughout the forests, to drill in the Marcellus Shale formation. 

While no final determination on HVHF in the state forests can be made before the DEC completes its review of the draft Supplemental Generic Environmental Impact Statement (dSGEIS), the gas drilling agenda outlined in the Forest Management Plan is wholly incompatible with the wildlife and conservation policies that underlie NYS forest stewardship. The DEC need not wait any longer to eliminate HVHF from its State Forest management policies.


Article XIV, Section 3 of the NYS Constitution declares that forest and wildlife conservation are to be the policies of the state. High-volume hydrofracking will thwart these constitutionally mandated policies, and the allowance of this drilling in state forests would damage the interests of all NY citizens by: 1) impacting water quality, 2) obstructing recreation, 3) fragmenting habitat and harming wildlife through access roads and surface impacts, 4) negating carbon sequestration potential of the forests, 5) failure to sustainably manage the publicly-owned forest lands in perpetuity. 


For this reason, I submit these comments on the Draft Strategic Plan for State Forest Management.

I. 
The DEC must exercise its management authority over the environment of New York State to conserve, improve and protect its natural resources.     

A.  The DEC has a duty to first and foremost protect the state’s environmental resources as required by the Environmental Conservation Law (ECL). 

Under ECL Article 1 § 1-1010, the DEC is obligated to “conserve, improve and protect its natural resources and environment and to prevent, abate and control water, land and air pollution, in order to enhance the health, safety and welfare of the people of the state.”  In fact, the Draft Forest Management Plan recognizes this fact, stating on page 187 that “Environmental Conservation Law, Article 1 requires the Department first and foremost to protect New York’s environmental resources.”

Allowing for hydrofracking in state forests clearly is in conflict with this overarching goal of the DEC.  The precautionary principle must govern all DEC policy surrounding the health, welfare and safety of New Yorkers. Until an action has been proven to be safe beyond any doubt, the state must not allow for the activity to potentially negatively impact the well-being of the public. The risks of hydrofracking in state forests are many, including water contamination, air pollution, surface impacts at the drilling site and along access roads, habitat fragmentation on vital conservation lands, and scenic and recreational activity damage. All of these impacts are heightened by the chronic understaffing of the DEC, especially in light of the 209 positions slated to be eliminated by the end of calendar year 2010, the 200+ positions that will be lost to the early retirement incentive program and the recent firing of DEC Commissioner Pete Grannis. The DEC is not equipped to handle its constitutional and statutory mandate to protect the resources and health of New York’s environment and residents. In light of this reality, a precautionary policy is the only recourse to prevent major environmental quality and public health risks that are associated with high-volume hydrofracking. 
B.  The Draft Strategic Plan for State Forest Management must adequately protect state water resources at risk of contamination from fracking fluid chemicals, while minimizing the impact to communities and wildlife, and recognizing the incompatibility of HVHF with the mission of protecting state forests in perpetuity.    
The DSP states that “state forests are owned by the people of the state and entrusted to the DEC for sustainable management.”
 This imposes a duty to craft policy that is forward-looking, ensuring the existence of high quality forest preserves for this generation and all future generations. 

Concerns over ground and surface water contamination from HVHF abound. The award-winning documentary, GASLAND, highlights shocking and disastrous consequences to water supplies in communities across the nation where HVHF has occurred. Just across state lines, in Pennsylvania, the community of Dimock has been shattered and torn apart by contaminated groundwater, which the state Department of Environmental Protection has been unable to adequately monitor. Industry repeatedly claims that HVHF can be done safely, but when Josh Fox, the director of GASLAND, asked those same industry officials where he might go, anywhere in the country, where there weren’t serious problems with water or health they offered him no places for him to film. We must not allow for the same violations of our precious water resources in New York. 

In the Draft Management Plan, much ink is given to the discussion of an “Ecoregional Landscape Assessment.” In the Great Lakes and High Allegany Plateau Ecoregions (which make up the majority of the Marcellus Shale region), the Plan mentions vast stores of water resources which HVHF will unacceptably put at risk. The “watersheds of the Fingerlakes, Lake Ontario and Lake Erie” as well as the “main features of the [Allegany] ecoregion … an abundance of rivers and streams”
 are exactly what stand to be desecrated by fracking fluid contamination. The DEC discusses the recreational havens of ponds located in State Forests that are “well suited to non-motorized forms of boating … [t]he only suitable form of boating on State Forests,” but admits that “[b]ecause of their small size, these ponds would be greatly affected by pollution.”
 The DEC cannot risk contamination of the ponds and other water resources which provide habitat for waterfowl and recreational opportunities for New Yorkers. If ponds are contaminated, what reason will be left to visit the forests? 

The Marcellus formation is known to be “dry,” with as much as 1/3 of the five million gallons (per well) of fracking fluid injected underground remaining underground. What happens to this chemically-laced water? We don’t know. It may end up in the well water of nearby residents, or indeed, in streams and lakes across the region. Groundwater dynamics are incredibly complex and a major risk of contamination exists as unreturned fracking fluid migrates through unseen subterranean channels over time, and is even gained into a surface water body. The Management Plan makes note that “the important role that forests play in producing high quality freshwater cannot be overstated. Forests serve as nature’s water filters…”
 Allowing for fracking fluid contamination in “nature’s water filters” is unacceptable. 

Tellingly, the Management Plan describes some of the General Prohibited Activities under the Use of State Lands Regulations (ECL Art. Sec 190.0 – 190.10), which include “polluting or disposing of litter, refuse, or waste material on State Forests or in any water resources in State Forests”
 (emphasis added). How can the DEC then allow for the very real possibility, based on the experience in every other state, that toxic fracking fluid will pollute critical water resources in the forests, in violation of its own regulations? Answer: it must not. In order to retain a “sustainable” certification under the Forest Stewardship Council and the Sustainable Forestry Initiative guidelines, the DEC must not use unapproved herbicides and insecticides.
 With such stringent protocols for certain chemicals, how could the DEC let toxic wastewater from fracking into the forest system? Again: it must not. 

The Plan also calls for management of different areas of the forests through individualized Unit Management Plans.
 If, based on the unique characteristics of a certain region, HVHF is banned, but is allowed elsewhere, that allows for an unacceptable disparate standard for watershed protection. Does one area deserve protection of its water resources over that of another? NO. We need uniform protection of all water for all New Yorkers; anything less should not be tolerated. 
C.  The DEC should not allow for the major surface impacts and aesthetic     devastation that will result from HVHF in the state forests, as it will reduce tourism and desecrate valuable wildlife habitat.
The DEC quotes legendary American ecologist Aldo Leopold in its Plan, stating that “[a] thing is right when it tends to preserve the integrity, stability and beauty of the biotic community. It is wrong when it does otherwise.”
 If the DEC takes this sage wisdom to heart, then HVHF will not be permitted in NY state forests. 


The scenic beauty of New York is one of its most valuable qualities. Lush forests, farmlands, and spectacular streams, waterfalls and lakes define who we are as a people, and bring in many tourists to revel in the splendor of nature. Indeed, the long history of dairy farms and wineries in upstate New York thrive in large part on a scenic and healthy environment. The Plan discusses the import of these intangible aesthetic values in the context of ecologically-responsible management. Much is made of the “greater importance … placed on scenic areas in recent years, recognizing the uniqueness of certain areas and preserving or creating opportunities for the public to enjoy them.”
 Gazing out over a New York forest landscape riddled with multi-acre drilling pads, and access roads carving a scar through remote forest areas would destroy the spirit of upstate New York. Certainly it is not “ecologically-responsible management,” and is in violation of the Division of Mineral Resources’ responsibility “for ensuring the environmentally sound, economic development of New York’s non-renewable energy and mineral resources…”


State Forests provide critical habitat for many species, including those on the federal and state “threatened” and “endangered” lists. The Plan makes note that “[f]orests can also harbor rare and endangered plant communities and eosystems.”
 In forest areas overlaying the Marcellus Shale, we can expect to find the Hart’s Tongue Fern (in Onondaga County) which is federally listed as “threatened” and the Bog Turtle which lives in isolated pockets of the Catskills and is “threatened” in New York State, among many others. Undoubtedly, hydrofracking in the state forests would fragment these vital habitats for at-risk species, and alter the existing ecological balance for all wildlife. An influx of drilling pads and gas pipelines, in effect “developing” our State Forests, will lead to an increase in edge-dependent animals. Not to value certain flora or fauna over another, but fringe woodland species are already prevalent across the region, as they are best adapted to human impacts. State Forests provide relatively untrammeled terrain for biota to thrive in an area with minimal disturbance. The Scarlet Tanager, for example, is less tolerant of fragmented habitat and the visual and auditory impacts associated with hydrofracking operations. Species that have difficulty crossing roads will be restricted by the access roads, perhaps from essential breeding grounds or food sources. This is of especial concern, as the roads promise to be in existence for the duration of the well’s productive life; a time period that could last 40 years or more. The roads (which only “may” be closed to the public) are supposed to be “reclaimed” to the point of supporting “both vegetation and periodic access to maintain the well site.”
 This may sound like a nice idea, but really, what level of vegetation could a functional road really support? Our State Forests stand to be fragmented by pipelines and roads for at least a generation, if HVHF is allowed. Our forests, which must be managed in the public interest, and are under a constitutional mandate of wildlife and conservation policies, must not face this irreparable damage. 

D. The DEC policy of enhancing the carbon sequestration capability of the state forests is in direct conflict with extraction of natural gas in the forests.  

In the opening salvo of the Plan, the “Note From Our State Forester” claims that “we must also manage these lands to enhance their carbon sequestration potential…”
 Societal challenges and dire consequences of global warming are highlighted, warning of species extinction, wild variations in extreme weather patterns, melting polar ice caps, and increasing sea levels, amongst others. Detailed methodologies to enhance the carbon sequestration capabilities of the state forests are outlined, culminating in the scientifically sound statement that “[c]ombustion of fossil fuels…adds carbon to the system.”
 This is where reliance on correct science ends, however. 


In a telling, but scientifically-inaccurate claim, the “DEC is inclined to consider natural gas development on State Forests due in part to the fact that it is a cleaner burning energy alternative to other fuels such as coal and oil…”
  With a stated goal to mitigate the effects of climate change, I respectfully urge the DEC to revisit its methodology and decision-making with regard to natural gas extraction. While it is true that natural gas does emit less carbon dioxide than coal when burned, the overall effects of its extraction may well put it on par with coal in terms of its devastating contribution to the greenhouse gas effect. A study by Robert Howarth, Cornell University Professor of Ecology and Environmental Biology, comes to the conclusion that “[a] complete consideration of all emissions from using natural gas seems likely to make natural gas far less attractive than other fossil fuels in terms of the consequences for global warming.”
 Howarth takes into account the large amounts of “methane leak” which occur during the HVHF extraction and transmission process, and calls for a real in-depth study which we do not currently have. Methane is an extremely potent greenhouse gas, up to 72 times more powerful per molecule than CO2.
 


Allowing for HVHF in the state forests will actually REDUCE the ability for the forests to act as a “carbon sink” and will contribute vast amounts of damaging greenhouse gases to the atmosphere. It is a shortsighted and detrimental policy that is directly contrary to a main focus for State Forest management.  
E.  The Plan contemplates HVHF in State Forests at a well pad density as high as one every 81 acres, with inadequate and vague protections for units between 320 and 81 acres.


As mentioned, the NYS Constitution declares that “wildlife and conservation” are the policies of the state with regard to state forests. The Draft Strategic Plan for State Forest Management allows for high density well pad placement from 320 to 80 acres, only if the “additional impact can be addressed with heightened mitigation measures and well location restrictions.”
 These extra measures of caution will include “well site placement” and “routing considerations for supporting roads and pipelines,” as well as an additional State Environmental Quality Review (SEQR) analysis.
 


These extra precautions ring hollow, as well site placement and careful consideration of access roads and pipelines are already, presumably, a part of the drilling approval process. Even if the vague mitigation measures described in the Forest Management Plan are strengthened with more detail, they still will not adequately protect state water resources, wildlife, prevent habitat fragmentation, and ensure high quality New York State Forests will exist for future generations. Drilling in the forests to any degree poses serious risks, which are only compounded at higher well pad densities.  


On the surface, an additional SEQR analysis sounds good, yet it does not account for the unique and irreplaceable habitats and recreational opportunities for which the State Forests were created, and thus is void of any special protections. Drilling is incompatible with the Constitutional policies governing State Forest management, and should not be allowed. The idea that drilling would occur at a high density within the State Forests seems contrary to many stated goals of the DEC within its own Forest Management Plan. 

II.   
Conclusion
By developing the Draft Strategic State Forest Management Plan according to the precautionary principle, and preventing HVHF within the forests, New York’s citizens and environment will be protected, ensuring that the forests will retain their aesthetic, cultural, recreational and natural qualities for the future. The people and wildlife of New York State must not be asked to bear the impacts of drilling, threatening the sanctity of our State Forests for future generations, and seriously putting at risk the climate change goals of the state. 
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Respectfully submitted,

Barbara Lifton

Member of Assembly

125th District
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